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In a special session, a slim majority of the U.S.
Supreme Court—five justices vs. four—has overturned a
law restricting corporate spending in favor of or against
political candidates. The new case is expected to have
significant overtones in campaigns this year.

Background: A conservative advocacy group,
called Citizens United, claimed that the Federal
Election Commission (FEC) had violated its free speech
rights by preventing it from using funds to air a movie
during the 2008 presidential campaign. The movie was
critical of then-Senator Hillary Clinton, who was stump-
ing for the Democratic nomination.

The FEC based its position on the Bipartisan
Campaign Reform Act of 2002 (McCain-Feingold Act).
Ironically, the act was cosponsored by Senator John
McCain, who won the 2008 Republican presidential

New Law Expand

A new federal law enacted late last year extends the
COBRA subsidy program available to workers who are
“involuntarily terminated” from their jobs.

Background: Under the 1985 law known as COBRA
(short Consolidated Omnibus Budget
Reconciliation Act), an employer with 20 or more
employees is required to provide continuation of health
insurance coverage when an employee is laid off or

for

fired. The continued coverage is generally allowed for a
maximum period of 18 months. But the ex-employee
usually has to pay for the premiums. In addition, the
employer may charge a 2% administrative fee.

The American Recovery and Reinvestment Act of
2009 (ARRA) created a discount for qualified workers.
Under ARRA, an ex-employee can elect to pay for
coverage at a reduced rate of 35% of the usual cost. The
employer must pick up the remaining 65% of the tab.
Saving grace: Employers can recoup their costs through
employment tax credits or reduced withholding
deposits.

The discount is available for most terminations and
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nomination, only to lose the election to then-Senator
Barack Obama.

Under the McCain-Feingold Act, a corpora-
tion or union is barred from using its own funds to
support or discredit a candidate. However, it may
establish a political action committee to accept
shareholders. In
addition, the act imposes disclosure requirements for
such contributions. The Citizens United group, a
nonprofit organization, fell under the umbrella of the

donations from employees and

McCain-Feingold Act because it received support from
business entities.

Lower courts sided with the FEC. After initially hearing
the case on whether the law applied to the anti-Hillary
Clinton movie, Chief Justice John Roberts requested a
special session to rule on the larger issue of the constitu-
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s COBRA Subsidies

layoffs. However, if an employee is fired due to “gross
misconduct,” such as payroll embezzlement or theft of
company property, the COBRA subsidy is denied.

There is another catch: This discount is phased out
for high-income taxpayers. Single filers with an AGI
exceeding $125,000 and joint filers with an AGI
exceeding $250,000 must repay part of the amount as
an additional tax. The phaseout is complete at
$145,000 of AGI for single filers and $290,000 for joint

filers.

Now the new Defense Appropriations Act of 2010
expands the provisions initially included in the ARRA.
Here are the main changes:

*Previously, the program was available only for
involuntary terminations between September 1, 2008,
and December 31, 2009. Now eligibility is stretched out
two more months through February 28, 2010.

*The length of time an ex-employee can benefit from
the subsidy is expanded from nine months to 15
months. Thus, some ex-employees can continue paying

see New Law page 2
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tionality of the McCain-Feingold law. Commentators on both
sides of the political fence anxiously awaited the outcome.

Result: Ultimately, the highest court in the land overturned

two prior cases involving restraints on corporate spending
under the McCain-Feingold Act. In doing so, it ruled, as set out
in the majority opinion by Justice Anthony Kennedy, that the
Act constitutes censorship and violates the free speech rights of
corporations and unions. A strong dissent spanning 90 pages
was issued by Justice John Paul Stevens. Note: The decision
preserves the part of the law requiring disclosure of political
donations.

What is the impact of the new Supreme Court case! It is not
yet clear. The ruling could open the door to a flood of
increased advertisements by well-heeled business entities and
organizations backing the candidates of their choice or
drowning other candidates in a sea of negative ink. But some
experts downplay the potential effect on the election process.

To complicate matters, legislative proposals in Congress
would counteract the ruling in the new case. We will report any
significant developments in a future issue.
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reduced COBRA premiums well into 2011.

*Credit against future payments must be provided to
qualified employees who paid the full premium in December
2009. If you are an employee affected by this provision, contact
your health insurance administrator.

*Employers are required to provide notice to eligible
ex-employees about the changes in the COBRA subsidy
program.

Update: More new legislation has extended eligibility
through March 31, 2010. Any further developments will be
reported in this publication.

Romantic Tension: A Bumpy Landing ?

Romantic or sexual tension between employees may cause
problems in the workplace. When that happens, your
company may fire one of the employees. This could lead to a
sexual discrimination lawsuit.

New case: A female pilot who ended an affair with another
pilot was cited by her ex-lover for poor flying skills. After
management investigated, it found out about the broken
romance but still pulled the female pilot from flight duty.

In this instance, the Ninth Circuit Court determined
there was sufficient evidence that the sexual tension, not
objective flying skills, was the basis for removal of the
employee. Accordingly, it sent the case to trial.
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* Health Precautions—Can your company keep employees
away from the office due to concerns about the HIN1 flu
virus or some other outbreak? The Equal Employment
Opportunity Commission (EEOC) provides guidelines on this
point, as well as related issues, in a new fact sheet. You can
find “Pandemic Preparedness in the Workplace and the
with Disabilities Act” at
www.eeoc.gov/facts/pandemic_flu.html.

Americans

* Haiti Relief—The “Haiti Assistance Income Tax Relief
Act,” signed on January 22, 2010, provides a special benefit
for contributions to the earthquake relief effort. A qualified
donation made before March 1, 2010, can be deducted on the
donor’s 2009 tax return. The new law also allows you to use a
telephone bill as proof of donations made via text message.

* Stressed Out—In a new case, an employee who was
assigned additional duties asked for a week off to deal with
her stress. When she returned, the employer fired her due to
poor job performance. But she sued, claiming she was
entitled to her job under the Family and Medical Leave Act
(FMLA). Result: The New York district court denied her
claim. It said that her stress problem was not a “serious health
condition” covered by the FMLA.

* E-mail Forwarding—A company fired an employee but
allowed him to continue to use his e-mail account to notify
clients of the termination. The employee allegedly violated a
noncompete agreement by forwarding business e-mails. But
the company’s lawsuit was dismissed by a Minnesota district
court. Reason: The employer did not have a policy
prohibiting forwarding of e-mails nor did the employee break
any promises.

Questions?

For more information about articles and information contained in
the WAW Brief, contact Wharton Aldhizer & Weaver at
(540) 434-0316 or send e-mail to info@wawlaw.com.

WAW has been serving our clients' legal needs for nearly 160 years in the
areas of business, taxation, employment, health care, litigation, estate

planning and administration, and land use.
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