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WHITE PAPER SUPPORTING -- WAW Business Law Briefings - Winter 2008,
“Changes to the FMLA and ADA - Are You Ready?”
Department of Labor’s Final Regulations for the Family and Medical Leave Act
On November 17, 2008, the United States Department of Labor published Final Regulations relating to the FMLA.  The Final Regulations also include the recently enacted National Defense Authorization Act (“NDAA”), which provides enhanced leave benefits for family members of uniformed service members. The Final Regulations have been reviewed and the following summarize the noteworthy changes presented in the Final Regulations.
  If you have any questions regarding the FMLA or any other employment law question, Wharton Aldhizer & Weaver would welcome the opportunity to assist you.  
Break in Service Period Now Limited to Seven Years

In determining whether an employee satisfies the required 12 months of employment necessary to qualify for FMLA, employers are not required to count service to that employer that occurred prior to a continuous break in service of more than seven years from the time when the employer undertakes to determine whether the employee has qualified for FMLA leave.  See § 825.110(b)(1).  In addition, the Department has specified that this new provision does not alter the FMLA-mandated three year period for which the employer is required to keep employment records.  If an employee with service beyond this three year period wishes to use such prior service to demonstrate eligibility for FMLA leave, it is the employee’s obligation to offer proof sufficient to demonstrate such eligibility.
First Treatment Must Occur Within Seven Days of the First Day of Incapacity

Although not part of the Proposed Rules, the Department has added the requirement that § 825.115(a)(1), addressing “incapacity and treatment” as a serious healthcare condition, that an employee seek treatment within seven days of the first day of incapacity to be eligible for FMLA under this provision.  
Two Visits to Healthcare Provider Must Now Occur Within 30 Days

The Department has amended the definition of the term “continuing treatment” for the purposes of demonstrating the existence of a qualifying serious healthcare condition under § 825.115(a)(1).  The Final Regulations specify that to be eligible under the “continuing treatment” provision, two visits to a healthcare provider must take place within 30 days of the start of the period of incapacity, except where extenuating circumstances prevent the employee from meeting this requirement.  The Department has defined extenuating circumstances as “circumstances beyond the employees’ control that prevent the follow-up visit from occurring as planned.”  Included within the definition of an extenuating circumstance are situations in which the healthcare provider determines that a second follow up appointment within 30 days is necessary, but has no available appointments.  Additionally, the Department clarified that healthcare providers, not the employee, must make the determination as to whether a second visit during the 30 day period is needed. 
Treatment Must Be In-Person

In defining what constitutes “treatment” for purposes of § 825.115(a)(3), the Department clarifies that treatment must be an in-person visit to a healthcare provider for examination, evaluation or specific treatment.  Calling, writing or e-mailing one’s physician does not constitute treatment.
Chronic Conditions Now Require Healthcare Provider Visits of Twice Per Year

The Final Regulations specify that, in order to qualify as a chronic condition under § 825.115(c), the employee must visit a healthcare provider for treatment of the relevant condition at least twice per year.  The prior regulations did not define what was intended by “periodic visits” to a healthcare provider.

Employee is Entitled to Leave if Employee Cannot Perform Essential Job Functions Even if Employer is Willing to Modify Job Duties 

The Department has reaffirmed its position under § 825.123 that if an employee cannot perform one or more essential job functions, the employee is entitled to leave, even if the employer is willing to provide a light duty job or modify the job in a way that would allow the employee to continue working.  Although employers may not require employees to perform modified or light duty work in lieu of taking leave, employees may voluntarily agree to such arrangements.  Time spent on light duty does not count against the employee’s FMLA leave entitlement.

Physician Assistants Specifically Included in Definition of “Healthcare  Provider”

In an attempt to clarify the definition of a “healthcare provider,” the Department has specifically mandated physician assistants as “healthcare providers.”
Relatives of Family Members Entitled to Up to 12 weeks of Leave for Qualifying Exigencies
The Final Regulations provide up to 12 weeks of leave for relatives of those called to active duty in the National Guard and Reserves, but not regular active duty Military members, for qualifying “exigencies”.  Under § 825.126(a), exigencies are defined to include a variety of deployment related issues, such as: short notice deployment, defined as seven or less calendar days prior to the date of deployment; military events and activities; childcare and school activities; financial and legal arrangements; counseling; rest and recuperation, meaning that the employee may take up to five days of leave to spend time with a covered Military member who is on short-term temporary rest and recuperation leave during the period of deployment; and post-deployment activities.

Eligible Employee of a Covered Servicemember May Take Up to 26 Workweeks of Leave to Care for an Injured Servicemember
Final Regulation § 825.127 provides guidance to the NDAA amendments to the FMLA.  Under §585(a) of the NDAA, an eligible employee who is the spouse, son, daughter, parent or next of kin to a covered service member may take up to 26 work weeks of leave during a 12 month period to care for a service member.  This Military Caregiver Leave may only be taken once per injury, but more than one family member may qualify for it.  This provision only applies to current members of the Regular Armed Forces, National Guard or Reserves, and members of the Regular Armed Forces, National Guard or Reserves who are on the temporary disability retired list.  Former members of the Regular Armed Services, National Guard and Reserves and members on the permanent disability retired list are not considered “covered service members.” 

Holidays May Only be Counted Towards the Employee’s FMLA Leave in Limited Circumstances
 The Department clarified that for purposes of determining whether a holiday can be classified as FMLA leave depends on whether the employee is taking leave in full week increments.  If so, then the holiday can be counted towards the employee’s FMLA leave entitlement.  However, if the employee is using FMLA leave increments of less than one week, the holiday will not count against the employee’s leave entitlement unless the employee was otherwise scheduled and expected to work during the holiday.
Duty to Reinstate Healthcare Insurance

The Department has clarified § 825.212 requires that, if an employer allows an employee’s healthcare insurance to lapse due to the employee’s failure to pay his or her share of the premium, the employer has a duty to reinstate the employee’s healthcare insurance when the employee returns to work and can be liable for harm suffered by the employee if it fails to do so.

FMLA-Related Absences May Disqualify the Employee from Receiving Bonus

The Department has adopted the proposed changes to § 825.215(c) under the Final Regulations, an employer may disqualify an employee from a bonus or other award predicated on the achievement of a goal where the employee has not met the prerequisites to receive such bonus or award due to FMLA absence.  One important caveat, however, is that employers may not treat FMLA absences different than other types of absences for this purpose. For example, an employer may deny a bonus to an employee on FMLA if it would deny the same bonus to an employee on an equivalent leave status for a reason that does not qualify as FMLA leave.
FMLA Leave Entitlement and Job Restoration Rights Not Reduced by Light Duty

The Department has responded to complaints that current regulations prevent employees from receiving the benefit of the full reinstatement rights accorded by the statute.  The Department intends to prevent employers from counting time spent in a light duty position against FMLA leave entitlement or for the time period in which job restoration rights are available.  In essence, an employee may accept a light duty assignment while recovering from a serious healthcare condition without waiving his/her right to be restored to the same position (or an equivalent position) the employee held when the FMLA leave commenced.
Employer May Meet Posting Requirement Via Electronic Posting

Final Regulation § 825.300(a)(1) permits employers to post the required FMLA Notice electronically so long as all employees have employer provided computer access.  Additionally, an employer must post FMLA Notice in a location viewable by applicants if applicants for employment do not have electronic access to the employer’s posting.

Notice Must Be in a Language in Which Employees are Literate

If a significant portion of workers are not literate in English, then an employer must provide the required FMLA Notice in a language in which the employees are literate.  The Final Regulations do not define the term “significant portion.”
Period in Which Employer Must Designate FMLA Leave Changes from 2 to 5 Days

The Department has changed the time period in which an employer must designate FMLA leave from two to five business days.  New notice requirements have also been implemented which require an employer to communicate additional information to the employee upon designation of leave as FMLA leave, including the number of hours or days that may be deducted from the employee’s leave entitlement.  In order to assist employers, the Department has prepared a new prototype designation notice contained in Appendix E of the Final Regulations.

Employer is Now Permitted to Retroactively Designate Leave as FMLA Leave

In response to the decision of the United States Supreme Court in Ragsdale v. Wolverine World Wide, Inc., 535 U.S. 81, 122 S. Ct. 1155 (2002), the Department has revised § 825.301(a) to permit employers to retroactively designate leave as FMLA.  However, if the employer fails to timely designate leave as required by § 825.300, the employee may be entitled to recover damages if the employee suffers harm as a result of the failure to timely designate the leave.

Employees Must Provide Information Sufficient to Determine FMLA Eligibility 

As a result of comments from employers complaining about the timing and sufficiency of notice of need for FMLA leave provided by employees, the Department has implemented changes to §§ 825.301, 825.302 and 825.303 that may help employers.  For example, the Final Regulations require that an employee provide sufficient information to the employer to make that employer aware that FMLA rights may be at issue.  The Department defines “sufficient information” as information that indicates the employee is unable to perform the functions of the job (or that a covered family member is unable to participate in regular daily activities), and the anticipated timing and duration of the absence.  While employers are required by § 825.301(c) to inquire further if they need additional information, the Final Regulations also specify that employees are obligated to respond to the employer’s inquiries, and failure to do so may result in loss of FMLA protection if the employer is unable to determine whether the leave qualifies as FMLA leave.  Calling in “sick” is not sufficient notice of the need for FMLA leave.  

Employees Must Follow Customary Employer Procedures

The Department has revised § 825.302(d) to eliminate the current language stating that an employer may not delay or deny FMLA leave if an employee fails to follow the employer’s usual notice and procedural requirements for calling in absences and requesting leave.  Therefore, under the revised regulations, employees are required to follow his or her employer’s established call-in procedures (except where the procedures impose a more stringent timing requirement than § 825.302(a) provides) and failure to do so (absent unusual circumstances) may properly result in delay of leave.  The Department offers that “unusual circumstances” might include a situation such as when an employee is hospitalized and his or her spouse telephones the supervisor to report an absence unaware that employer procedures require the employee to contact the human resources department. 

An Employee Has Seven Days to Cure a Deficient Certification
An employee who provides a deficient certification has seven calendar days to cure any deficiencies, but this provision may be extended when an employee is unable to meet the seven day requirement despite his/her diligent, good-faith efforts to do so.
New Provision Permitting Requirement of Annual Medical Certification

The Department has replaced former § 825.305(e) with language permitting an employer to require annual medical certification in cases in which the employee’s serious healthcare condition extends beyond a single leave year.  

Doctors May Now Provide a Diagnosis Rather Than Only Symptoms

Responding to complaints from employers, the Department revised § 825.306(a)(3) to permit physicians responding to requests for FMLA certification to provide the actual diagnosis, rather than being limited to describing the employee’s symptoms.  However, an employer may not require the physician to provide a diagnosis.

Interaction Between FMLA Certification and ADA Medical Inquiries

Responding to concerns expressed by employers that a request for FMLA leave may also trigger the Americans with Disabilities Act’s interactive process, the Department has elected to clarify by adding a new § 825.306(d) that, where an employee’s serious healthcare condition may also be a disability, employers are not prohibited from following the procedures under the ADA for requesting medical information simply because the employee is also seeking or receiving FMLA leave.  The same is true with respect to an employee simultaneously seeking Worker’s Compensation and FMLA.
New Regulations Permit Employer to Directly Contact Medical Provider

Section 825.307(a) permits an employer to directly contact the employee’s medical provider, without the employee’s consent, to obtain authentication and clarification of a certification after the employer has given the employee an opportunity to cure any deficiencies.  Only the employer’s healthcare provider, human resource professional, a leave administrator or management official may contact the employee’s healthcare provider.  Because of privacy concerns, an employer may not allow the employee’s supervisor to contact the healthcare provider.
Employers May Now Require Recertification Every Six Months

Where an employee’s certification provides that the condition will last for an extended period of time (or an undefined period of time), the Final Regulations permit employers to demand that the employee provide recertification every six months.

Employee Seeking Leave for Qualifying Exigency Must Provide Detailed Documentation

Pursuant to Final Regulation § 825.309 an employer may require an employee to provide a copy of the covered Military member’s active duty orders as well as specific information outlining the need for leave, the duration of leave and other miscellaneous information.  The Department has prepared Form WH-384 to assist employees in providing required information.

Final Regulation § 825.310 Addresses Required Certification for Leave Taken to Care for Covered Service Members


Section 825.310 provides guidance to the NDAA, and permits an employer to require a certification from a healthcare provider regarding that service member’s “need for care,” the approximate date on which the serious injury/illness commenced, its duration and facts necessary to establish an employee’s need for intermittent leave.

Fitness-for-Duty Certification Now May Be More Detailed

The Department has done away with the previous requirement that fitness-for-duty certifications entail no more than a “simple statement.” The Final Regulations permit the employer to require the employee’s healthcare provider to assess the employee’s ability to return to work against the identified essential functions of the position.  In addition, the Final Regulations permit an employer to require an employee to furnish a fitness-for-duty certificate every 30 days if an employee has used intermittent leave during that period and reasonable safety concerns exist as to whether that employee may safely return to work.

� The complete text of the November 17, 2008 Final Regulations may be found at:  


http://www.dol.gov/esa/whd/fmla/finalrule.htm  
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